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I.  INTRODUCTION 

“[T]he direction in which education starts a man . . .will 
determine his future life.”1 – Plato 

The future of a nation is inherently related to the quality of  its 
educational system because education directs not only the lives of individuals 
but also the future life of the state itself.  As a result, education is a crucial area 
of public policy, and a state has a particular interest and responsibility in 
guaranteeing that its children are provided with an education and that the 
education achieves a consistent standard of excellence. 

Within the European Union, each Member State retains some level of 
sovereignty over its own public policies. However, “the [M]ember [S]tates 
delegate some of their decision-making powers to shared institutions they have 
created, so that decisions on specific matters of joint interest can be made 
democratically at European level.”2  For example, the Members have delegated 
the power to facilitate commerce, establish defense policies, and encourage 
travel across national borders in the European Union. These delegated powers 
given to the European Union primarily deal with international issues and the 
promotion and protection of the European Union.3 

Although the Member States technically reserve the power over their 
individual education policies, the European Union remains interested about the 
quality education in each Member State because education serves as an 
important function in economic growth.4  Thus, the European Union plays a 
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significant role in developing policies and initiatives to assist its Member States 
in developing of their educational systems.5 

The European Union has noted that although the Members are 
responsible for the organization and content of their school structures, the 
challenges facing its Member States are strikingly similar. For example, only 
seventy-eight percent of twenty-two year-old Europeans complete their 
secondary education.6  Because of these similar obstacles, the European Union 
encourages a unified European education policy to respond to the challenges 
Europe faces in “globalization, integration, enlargement, and the economic 
polarization that is evident among the European regions.”7 

In an attempt to influence its members’ decisions and develop a unified 
education policy, the European Union sought the public’s “views on some 
important aspects of school education and on future challenges and possible 
solutions.”8  The survey included responses from the general public, public 
policy organizations, and academia from across Europe.9  The results, published 
in June 2008, distinguished different methods and concerns that these groups 
believed were most important in developing a successful education system.  
The results revealed a strong consensus from respondents “that school curricula 
and teaching methodologies need to enable students to develop their own 
learning competences in a more flexible learning environment.”10 

In fact, a call for a unified educational policy has been made in think 
tanks across the European Union.11  The Socires Organization, a civil society 
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think tank located in the Netherlands, argues that “a common and coherent 
position and strategy” is absolutely necessary to produce European freedom of 
education.12  For example, a unified policy promotes inter-European worker 
mobility because educational quality would remain unchanged with a move 
across Europe, and parents would have the same educational choices and 
schooling methods in each Member State.13  Other educational policy 
organizations, such as the European Council of National Associations of 
Independent Schools, note that the development of any European Union 
educational policy should encourage flexibility in the educational structures.14  
In a survey conducted across the European Union, the Council stated that 
“many schools and national level [organizations] stressed the need for teachers 
to be able to work autonomously in order to develop the pedagogic strategies 
that work best for them.”15  These statements from education policy 
organizations are nearly identical to the public response assembled by the 
European Union, and they demand flexibility and unique strategic solutions to 
solve European educational problems.16 

Home education is an example of a unique pedagogical strategy that 
provides the flexibility of student autonomy while maintaining high educational 
levels.  In home education, the parent is the primary educator of the child and 
the majority of the work is done outside of a formal or traditional school 
setting.17  The education that is “provided at home does not necessarily mirror 
the education provided in government funded schools,” because it can include 
online classes, activities with cooperative homeschool organizations, or 
individualized reading and discussions.18 

Home education has received a great deal of attention in the United 
States, and although specific regulations may vary, home education is generally 
legal throughout the United States.19  As a result, the number of children 
educated at home in the United States has dramatically increased in the last 
twenty years.20  According to a report by the U.S. Department of Education’s 
National Center for Education Statistics in 2007, the number of children 
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educated at home in the United States has grown to over 1.5 million students, 
nearly three percent of all U.S. school-aged children.21  The report also noted an 
extraordinary surge in the number of children who are educated at home in the 
last ten years; in 1999, only 850,000 children were educated at home, which 
was approximately 1.7 percent of all U.S. school-aged children.22 

Parents who choose to educate their children at home do so for a variety 
of reasons.  Some scholars note that formal schools “have lost some of their 
legitimacy as they have lost a clear functional role in preparing youth for their 
role in the larger economic system,”23 and by educating their children at home, 
parents attempt to regain power over their children’s education and remove 
them from traditional schools.  In the United States, the National Center for 
Education Statistics noted in its 2007 report that “parents homeschooled their 
children for a variety of reasons, but three reasons—to provide religious or 
moral instruction, concern about the school environment, and dissatisfaction 
with the academic instruction at other schools” remain the prominent 
motivations.24 

In contrast to the United States, the laws concerning home education 
widely vary across the European Union. At one extreme, several Member States 
completely restrict any type of home education; at the other extreme, some 
Member States recognize home education as a valid educational choice and 
leave the decision to the parents.25  Likewise, public interest in home education 
is also varied, but the strongest interest is mostly centered in the United 
Kingdom and France, both of which allow parents to choose between various 
educational methods.26 

As the European Union’s power has developed amid sovereign European 
community members, there have been occasional situations in which the 
powers delegated to the European Union have directly conflicted with the 
reserved powers of the Member States.  For example, several instances were 
documented in which migrant workers have been forced to leave one Member 
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State and migrate to another in order to avoid compulsory state education.27 In 
this situation, a unified European education policy would assist the European 
Union’s goal of a unified economic policy. 

This Note will focus on the legality of home education in the European 
Union’s Member States and its future within the European Union’s political 
and economic policies.  In Part II, the differences of the home education laws in 
Europe will be examined, using Germany and the United Kingdom to compare 
and contrast the extreme positions in Europe.  Part III will analyze the 
differences between the Member States by examining them in light of the major 
European agreements which form the European Union and the European Court 
of Human Rights.  Specifically, this is developed by examining the European 
agreements that promote the state's protection of a child's right to education 
while preserving the right of parents to direct the type and quality of their 
children’s education.  These agreements have direct consequence on any 
possible unified stance in the European Union concerning education 
specifically and on the future of human rights in the European Community 
generally.  Finally, Part IV will focus on how home education fits within the 
stated policy positions and goals of the European Union and whether home 
education should play a role in the future policy decisions of a unified Europe. 

II.  THE LEGALITY OF HOME EDUCATION IN EUROPE 

The laws concerning home education vary greatly among the Europe 
Union Member States. Some Members allow or encourage home education, 
while other countries completely ban its use.  Amanda Petrie, a research fellow 
of education at the University of Liverpool, has grouped the Member States into 
three categories.28  Although it is only a rough summarization, Petrie’s 
categorization provides a framework in which to analyze the legality of home 
education in Europe. 

Petrie’s first category consists of “those countries which accommodate 
home educators and have always done so.”29  Although the countries in this 
group may have some light regulations concerning its use, home education is 
generally legal.  For example, England, Ireland, and France have legalized 
homeschooling, and although there may be some minor restrictions, these three 
countries give a great deal of flexibility in allowing parents to shape their 
children’s education. 30 
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Petrie’s second category includes those countries which, although 
historically preventing or outlawing home education, have changed or updated 
their systems to permit home education.31  However, the countries in this 
category often highly regulate and restrict home education’s use.32  For 
example, Hungarian home educators must follow a mandatory state curriculum 
and be tested twice a year.33 

Finally, Petrie’s third category identifies those countries which “no longer 
permit home education in the word of the law, but would appear to permit 
individual instances.”34  Essentially, although not technically illegal, the 
national regulations in these countries are so strict that home education is 
effectively banned.35  For example, although Germany does not actually 
prohibit home education, it requires compulsory state education at a state school 
until age 16, which effectively makes home education illegal.36  However, local 
German authorities are given some discretion to allow home-education with 
professional tutors, but this usually only occurs in extraordinary circumstances, 
such as celebrity children or children with such severe disabilities that they are 
completely unable to attend school.37 

Because Petrie’s categories represent such a wide range of laws, it is 
helpful to closely examine the ends of the spectrum to provide clarification.  
Lying at the most restrictive end of the spectrum, Germany represents the 
notable example of a country in Petrie’s third group because it has been the 
harshest on home education and has consistently limited its use.38  At the other 
end, the United Kingdom has officially recognized home education as an 
alternative to state or private schools, and it is considered to have some of the 
most liberal education laws among the European Union’s Member States.39 

A.  Home Education and Germany 

German national law does not technically prohibit home education 
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because the local officials have the ability to enforce national school 
requirements as they see fit.40  However, the local authorities have used this 
authority to actively prevent home education except in rare circumstances such 
as children involved in musical careers.41 Some researchers estimate that only 
500 children in Germany are educated at home, whether “in secret, with tacit 
toleration by the local authorities[,] or with legal consequences [which] rang[e] 
from a fine to partial loss of child custody, or even the possibility of a prison 
sentence.”42 

Although the reasons for refusing to legalize home education vary, a 
major reason for this hostility stems from the German government’s view that 
home education harms both the children and society.43  For example, one 
German court stated that children should be removed from their parents for 
home educating “in order to protect the children from further harm.”44  Indeed, 
a local education official brought a case against two families who were 
educating their children at home because he claimed it was “a right of the child 
not to be kept away from the outside world,” and that “[t]he parents’ right to 
personally educate their children would prevent the children from growing up 
to be responsible individuals within society.”45  The German court agreed with 
the local education official and appointed a public guardian over the children, 
stating that the parent’s actions were “a stubborn contempt both for the state’s 
educational duty as well as the right of their children to develop their 
personalities by attending school.”46 

This type of  governmental treatment of German home educators is not 
unusual. For examine, a young girl was forcibly taken from her family and 
placed into a psychiatric ward because her parents had educated her at home.47  
She originally attended a state school, but when local school officials claimed 
that she had been falling behind in her grades, her parents began giving her 
tutoring at home after her school classes.  The local officials, who strongly 
disagreed with any kind of home education, expelled her from the state school 
for receiving any home tutoring. 48  Because she had been expelled, her family 
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was forced to home educate her full time; however, the officials continued to 
object, and they quickly removed her from her home and placed her into state 
custody.49 

In another case, an American family living in Germany was fined 
approximately $2,300 per child for home educating their children.50  In July 
2008, another family was fined approximately $1,200 for home educating in 
Germany, and the parents were given a ninety day prison sentence.51 

However, such harsh resistance to home education has not been limited to 
the local level but has included opposition at the national level.  Officials at the 
German embassy in Washington, D.C., have defended Germany’s position on 
home education, stating that “[t]he public has a legitimate interest in countering 
the rise of parallel societies that are based on religion or motivated by different 
worldviews.”52  Indeed, some German national officials have commented that 
home education in Germany is essentially impossible and that any discussion of 
nationwide legality for home education would be rejected from any 
governmental agenda.53 

German families who continue to educate their children at home, despite 
the ban on home education, state a variety of reasons for their choice.  For 
example, one family claimed that after a two-year posting away from Germany, 
they were discouraged by the lack of variety that they found in German schools, 
especially in languages and science, and they turned to home education when 
their children were unable to adapt to the German school system.54 

Although a few local officials turn a blind eye to an occasional instance 
of home education, many parents are forced to flee Germany in order to find a 
country with more friendly education laws, and they often look to the United 
Kingdom or the United States.55  For example, one German family is seeking 
refuge in Tennessee after local German officials forcibly took the children to a 
state school, and the family felt “they had no choice but to move abroad after 
authorities came to their home to enforce the [compulsory state education] 
law.”56  The family is currently attempting to obtain permanent residence status 
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in the United States and “hopes that their application for political asylum will 
be successful and that they will be granted permanent residence and work 
permits in the United States.”57  Such attempts to seek political asylum abroad 
are not uncommon for those who have attempted to home educate in Germany, 
and approximately seventy-eight home educated children and their families fled 
Germany in 2007 to avoid persecution from local officials.58 

B.  Home Education and the United Kingdom 

While Germany sits at the furthest end of Petrie’s spectrum, essentially 
restricting home education altogether, the United Kingdom is at the opposite 
end.  The United Kingdom has some of the most liberal education laws in the 
European Union and directly permits home education by national law.59  It is 
estimated that between 45,250 to 160,000 children are home educated in the 
United Kingdom, and those numbers are rapidly increasing.60  However, it is 
extremely difficult to calculate the number of home educators because “there is 
currently no obligation in law for families to register that their children are 
receiving their education in this manner.”61 

Under British law, parents have the responsibility to give their school age 
children “efficient full-time education . . . either by regular attendance at school 
or otherwise.”62  Parents must only assure the local school board that their 
children are receiving an appropriate education.63  Further, the law states that 
local authorities must follow the general principle that students are to be 
educated “in accordance with the wishes of their parents,” as long as the 
parental choice would give the child efficient instruction while avoiding 
“unreasonable public expenditure.”64 

Although the procedures for home education vary in different parts of the 
United Kingdom, “education” is considered to be compulsory rather than 
“schooling.”65  Although this word choice might seem inconsequential, it has 
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significant effect in the debate for home education, and this significance is 
discussed infra at Parts III and IV.  In the United Kingdom, parents are allowed 
to choose home education for a variety of reasons, but the guidelines require 
that the “local authority’s primary interest should lie in the suitability of 
parents’ education provision and not their reason for doing so.”66 

Although the national law specifically permits its use, home education 
has recently come under attack in the United Kingdom. The Baroness Morgan 
of Drefelinhas, the United Kingdom’s Children Minister, has challenged home 
education as a harbor for parental “abuse, neglect, forced marriage, sexual 
exploitation or domestic servitude” and has called for a review of the local rules 
covering home education.67  This review will examine whether the local 
authorities should have more power to enter a home and inspect the quality of 
education given to the children.68 

The announcement of the review has been received with mixed reaction. 
The home education community in the United Kingdom has decried the review 
as offensive and believes that “[no] other community would be expected to 
suffer the prejudice and discrimination which our community has to endure.”69  
British home education advocates are concerned about new regulations because 
they claim that if the local governments are given swingeing powers to restrict 
home education, their children’s education will suffer because nearly sixty 
percent of British home educated school children have been withdrawn from a 
formal school because of bullying, assault, or special needs.70  British parents 
also claim that they have chosen to educate their children at home because of 
the reduction in educational quality at British schools.71 

Some home education groups have compared the review to any full-scale 
review that would be made of the location, numbers, and activities of the 
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Muslim community simply because “some” Muslims have participated in 
terrorism.72  However, other organizations strongly approve a review of home 
education rules and legislation and assert that “the existing legislation and 
guidance on elective home education is outdated.”73 

Because of the United Kingdom’s liberal education laws, most research 
on home education in the European Union has been done in the United 
Kingdom.74  Paula Rothermel, a British educational psychologist and specialist 
in home education, notes that religion is not a strong motivation for home 
education. Relying heavily upon her personal research and experience with 
home educated families,75 Rothermel reports that “only about 4 percent of the 
412 British home-schooling families she surveyed said religion was a motive 
for home schooling.  Nearly thirty-one percent cited disappointment with 
regular schools.”76 

This examination of the situations in Germany and United Kingdom 
reveals the greater issues at stake in the home education debate.  These issues 
include the parents’ right to raise their children in a manner they see fit;  the 
state’s responsibility to assure an educated public, a responsibility particularly 
important in a democratic era to ensure that public officials are thoughtfully 
elected; and the child’s independent right to choose their own education. 

Beyond the scope of this Note, there is a debate whether the parent or the 
state is a better guardian or representative of the child’s choice.  Although this 
Note discusses the rights of parents, the state, and the child, it does not 
specifically address whether the state or the parent is the best representative of 
the child’s rights.  However, the right of the parent has been a right that has 
been a respected part of the West’s history.77  Thus, it is assumed that the 
parental right should be respected along with the state’s responsibility to 
promote the children’s interests. 

III.  HOME EDUCATION, EUROPEAN COURTS, AND HUMAN RIGHTS 

Because of the potential conflict between a parent’s rights and the state’s 
rights, the national courts across Europe have vainly attempted to find a judicial 
standard.  Essentially, the conflict of rights comes down to constitutional 
interpretation of human rights, and the European Convention on Human Rights 
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is the controlling human rights document in the European Community.78 The 
Convention, signed at Rome in 1950, is the treaty by which the forty-seven 
“[M]ember [S]tates of the Council of Europe undertake to respect fundamental 
freedoms and rights.”79 

The Convention established the European Court of Human Rights, and a 
human rights violation by any of the member countries may be appealed to the 
Court.  Since 1998, any individual in a contracting state has the “right of action 
to assert the rights and freedoms to which they are directly entitled under the 
Convention.”80  The Court, however, does have discretionary power over 
hearings, and it may refuse an appeal if it finds an application to the Court to be 
manifestly ill-founded.81 

The European Convention of Human Rights relates directly to the home 
education debate because it guarantees the right to education.82  In Article 2 of 
the First Protocol to the Convention, the treaty affirms that: 

No person shall be denied the right to education. In the 
exercise of any functions which it assumes in relation to 
education and to teaching, the State shall respect the right of 
parents to ensure such education and teaching in conformity 
with their own religious and philosophical convictions.83 

Using the Convention’s requirement that a state must respect parental 
rights in education,  several German parents, who have attempted to refuse 
Germany’s mandatory state schooling and home educate, have appealed to the 
Court of Human Rights.84 
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In 2006, a German parent who tried to educate her child at home 
appealed to the European Court of Human Rights in Konrad and Others v. 
Germany after German officials refused to allow him to home educate; 
however, the appeal was denied because the Court held the claim was 
inadmissible.85  The Court stated that the case was rejected because of the 
concern the Court had for parallel societies that develop through home 
education.86  “The acquisition of social competence in dealing with other 
persons who hold different views and in holding an opinion which differed 
from the views of the majority could only [materialize] through regular contact 
with society.”87  Essentially, the Court approved of the view that only through a 
traditional school setting can a state ensure the education of a citizenry ready to 
“participate in a democratic and pluralistic society” because the “[e]veryday 
experience with other children based on regular school attendance was a more 
effective means to achieve that aim than home education.”88 

However, the Court did not ignore the interest of the parents, but it 
attempted to balance the interest of the parents against “the general interest of 
society in the integration of minorities and in avoiding the emergence of 
parallel societies . . . .”89  The Court held that parents could supplement their 
children’s education but that they could  not keep their children from 
compulsory state education.90 

This decision reveals a conflict in the various interpretations of the 
Convention’s language because the Court did not determine what is required in 
“the right to education.”  In Konrad, the Court of Human Rights essentially 
recognized the right to “schooling,” a term which is interpreted much broader 
than just “education.”91  Education is the actual education of the child, such as 
learning to read and write. Schooling, on the other hand, is a broader term and 
requires formal education as well as the social environment of the traditional 
school and classroom setting.92 

In Leuffen v. Federal Republic of Germany, a case extraordinarily similar 
to Konrad, the difference between “schooling” and “education” was similarly 
distinguished by the European Commission of Human Rights.  In that case, the 
Commission held a home education claim to be inadmissible because the 
parents were unable to sufficiently meet their educational needs of their 
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children.93  Although Leuffen was “a significant challenge to the claims of 
home educators,” Daniel Monk, a senior lecturer at Birkbeck College School of 
Law, University of London, notes that “it is important to acknowledge its 
weaknesses.” 94  He comments that the interpretation is unclear because the 
Commission placed emphasis “on both the inability of Leuffen to educate her 
child and the importance of the child’s right to education, giv[ing] credence to 
the possibility that the Commission simply ‘confused’ schooling with 
education.” 95 

However, Amanda Petrie, a research fellow at the University of 
Liverpool, argues that the parent’s ability in Leuffen was never actually 
reviewed by the Commission or by the local education authorities.96  The 
mother in Leuffen “had religious reasons for home educating her son; she also 
felt that she could give her son a wider education than that provided at school[, 
however h]er ability to home educate was never assessed, the school authorities 
stating that home education was not permitted.”97 When the Commission held 
the mother’s claim inadmissible, the mother was forced to flee to London, 
where she continued to successfully home educate her son.98  After she moved 
to England, the local British school authorities noted that the son “maintained 
his enthusiasm and eagerness to learn and constantly find out more about his 
environment. He seem[ed] to be a very happy child and relate[d] very well to 
other people.”99 

Like the Commission’s decision in Leuffen,  the Konrad Court did not 
explicitly state that the right to education means “schooling.”  In addition, 
because this is not an official decision, but merely reason for rejecting an 
appeal, the Court is not bound to the language of Konrad.  However, if the 
Court follows its potential policy in Konrad and requires “schooling” as a part 
of “education,” this would mean that a parent could never give the child an 
education in the home and the child must be educated in a traditional school. 
As Daniel Monk explicitly states, if the “right to education” in Article 2 of the 
First Protocol to the Convention is interpreted as only given through attendance 
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at a state school institution, “then it can be argued that no parent is capable of 
ensuring the education of his or her child at home and that in effect school 
attendance is essential for ‘education.’ ”100 Monk acknowledges that this 
argument relies on the assumptions “that social and developmental benefits 
form part of the right to education” and “that only school attendance can 
provide this form of education.”101 

Although Monk directs his argument against home education because of 
the socialization concerns, he admits that “what is more surprising is that 
despite the prevailing common-sense perception that attending school per se is 
a ‘good thing’ and necessary for healthy child development there is remarkably 
little evidence and no specific research which explicitly supports this claim.”102 

Similarly, Chris Lubienski, an assistant professor in the Department of 
Curriculum and Instruction at Iowa State University, admits in his critique of 
home education that most arguments that home education “inhibits the proper 
socializations” are claims that are “overblown.”103  He points out that “[t]here is 
little reason to think that [home education] – if done correctly – cannot 
introduce a child to basic social norms, at least as transmitted through a given 
family.”104  However, Lubienski argues that home education will not provide an 
equally diversified social experience as state schools.105 

If the European Court of Human Rights eventually interprets “the right to 
education” to be the “right to schooling,” a direct conflict could result between 
the Convention and the reserved policies of the European Union’s Member 
States.  For example, the United Kingdom has not recognized the right to 
schooling, and it has specifically allowed home education to be a valid 
alternative that fulfills “the right to education.”106  Thus, the United Kingdom’s 
policy of allowing home education could be directly threatened if a case is ever 
brought to the Court of Human Rights and the Court specifically requires a 
right to schooling.107 

However, according to Monk, the threat of a conflict may not exist 
because the “[a]uthority for a broad definition of education can be found in a 
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number of sources. Most importantly, the second sentence of art 2 of the First 
Protocol refers to both ‘education’ and ‘teaching’ . . . .”108  Thus, Monk notes 
that the European Court of Human Rights gives the “two words . . .  distinct 
meanings.”  He points out that the Court “argued that ‘education’ included the 
development and moulding of the character and mental powers of its pupils’ 
and referred to, ‘the whole process whereby, in any society, adults endeavour to 
transmit their beliefs, culture and other values to the young . . . .”109  On the 
other hand, “‘teaching’ or ‘instruction’ refers in particular to the transmission 
of knowledge and to intellectual development.”110 

Monk also finds support for his interpretation of education in the United 
Nations Convention on the Rights of the Child of 1989.111  Article 29 of that 
Convention declares that, “[T]he education of the child shall be directed to . . . 
the development of the child’s personality, talents and mental and physical 
abilities to their fullest potential.”112  However, the Convention on Rights of the 
Child is balanced against the rights given in the United Nations Universal 
Declaration of Human Rights because the Convention on the Rights of the 
Child specifically recognizes that “everyone is entitled to all the rights and 
freedoms set forth” in the Declaration.113 

Although the United Nations Universal Declaration of Human Rights is 
not binding on the European Court of Human Rights, it is of value to compare 
the Declaration with the European Convention on Human Rights because the 
Convention was based upon and closely follows the language of the United 
Nations Declaration.114  In Article 26, the Universal Declaration states that: 

Everyone has the right to education.  Education shall be free, 
at least in the elementary and fundamental stages.  Elementary 
education shall be compulsory . . . Education shall be directed 
to the full development of the human personality and to the 
strengthening of respect for human rights and fundamental 
freedoms . . . .  Parents have a prior right to choose the kind of 
education that shall be given to their children.115 

The Special Rapporteur on Education to the United Nations Human 
Rights Council, a position created to monitor the enforcement of the right to 
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education in the Universal Declaration, has stated that home education should 
be a valid educational option. 116  In his report on the right to education in 
Germany, the Special Rapporteur claimed that “education may not be reduced 
to mere school attendance and that educational processes should be 
strengthened to ensure that they always and primarily serve the best interests of 
the child.”117  In fact, he directly supported alternatives to formal school 
education and stated that “[d]istance learning methods and home schooling 
represent valid options which could be developed in certain circumstances, 
bearing in mind that parents have the right to choose the appropriate type of 
education for their children, as stipulated in article 13 of the International 
Covenant on Economic, Social and Cultural Rights.”118 

Larry Willmore, a research scholar at the International Institute for 
Applied Systems Analysis and a former economic affairs officer for the United 
Nations, comments that parental choice is often ignored in the debates about 
freedom in education.119  Under the Universal Declaration of Human Rights, 
the right to education is more frequently discussed in the international arena 
than the right of parents to choose the type of education for their children, 
“even though this human right, without question, is violated more frequently 
than the right to free education.”120  Willmore argues that “[t]his neglect is unfortunate, 
since school choice is known to improve the quality of education in general and 
in state schools in particular by making them more accountable to parents and 
students . . . .”121 

Although the European Union is a completely separate agreement from 
the European Convention on Human Rights, it plays a significant role in the 
development of European Union policy because the “[M]ember [S]tates of the 
EU agreed that no state would be admitted to membership of the EU unless it 
accepted the fundamental principles of the European Convention on Human 
Rights and agreed to declare itself bound by it.”122 

IV.  HOME EDUCATION AND FUTURE EUROPEAN UNION POLICY 

In 1993, the European Union established a single European market with 
the purpose to unify and strengthen Europe, economically and politically, by 
developing trade and eliminating economic barriers within Europe.123  Because 
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education is crucial to future economic development, the European Union 
recognizes that knowledge, education, and training “are the EU’s most valuable 
assets, particularly as global competition becomes more intense in all 
sectors.”124  In response, the European Union has developed an education 
policy that “supports, develops and implements lifelong learning policies with 
the aim of enabling countries to work together and to learn from each other, 
with an important emphasis on mobility.”125 

The European Union itself was established by a series of treaties that 
work in tandem to create a unified Europe, and these treaties are controlling 
upon any Member State which has agreed to the Union.126  The first of these 
agreements, the Treaty Establishing the European Community, includes general 
provisions concerning the creation of the European Union, and this treaty, as 
amended in the Treaty of Amsterdam, covers general policy issues.127 The 
second treaty, the Treaty on European Union, signed in Maastricht, focuses 
more on the economic policies of the Union.128 

In 2001, the Treaty Establishing the European Community and Treaty on 
European Union were merged together by the Treaty of Nice, and these 
governing documents provide the general policy goals and purposes of the 
European Union.129  The following section examines these stated policy goals 
and the role that home education may play in developing and achieving their 
objectives. 

A.  General Policy Objectives of the European Union Governing Treaties 

Through the Treaty of Nice, the Treaty Establishing European 
Community and the Treaty on European Union were merged into a 
consolidated document, along with any amendment which had been previously 
made to these treaties.  However, the two treaties are still separated within the 
consolidated document, 130 and thus the policy statements in each treaty will be 
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addressed separately in the discussion below. 

First, the Treaty Establishing the European Community dictates the 
general policy directives of the European Union, and it clearly states that the 
main purpose of the European Union is to promote the “economic and social 
cohesion and solidarity among Member States.”131  The European Union has 
the responsibility to achieve unification through several methods or means, 
including “contribution to education and training of quality and to the flowering 
of the cultures of the Member States.”132  According to the Treaty, the 
European Union should “contribute to the development of quality education by 
encouraging cooperation between Member States.”133 

However, this duty to contribute to the members’ educational systems 
may only be fulfilled through certain means; specifically, the European Union 
may only make contributions “by supporting and supplementing [the Member 
States] action[s], while fully respecting the responsibility of the Member States 
for the content of teaching and the [organization] of education systems and their 
cultural and linguistic diversity.”134  However, although the European Union 
cannot overtly use legislation to dictate the educational systems of the Members 
States, the treaty states that the European Union should “adopt incentive 
measures” to increase systems which might lead to “[harmonization] of the laws 
and regulations of the Member States.”135  For example, although the European 
Union cannot directly change a law that falls under a Member State’s reserved 
power, the European Union could indirectly pressure a Member State’s officials 
to accept certain types of policies or regulations in order to promote unified 
system of law across Europe.136 

Unlike the general policy purposes in the Treaty Establishing the 
European Community, the Treaty on European Union addresses primarily 
economic objectives, such as the establishment of the Euro and the 
development of a unified European economic policy.137  Although this Treaty 
focuses on economics, the Treaty’s beginning paragraphs state several 
economic objectives which directly relate to education policy because they 
emphasize the importance of eliminating national barriers to increase economic 
growth and development.138  The Treaty states that in order to “promote 
economic and social progress and a high level of employment,” the European 
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Union should develop policies towards this goal, “in particular through the 
creation of an area without internal frontiers [and] through the strengthening of 
economic and social cohesion . . . .” 139  Although primarily economic in 
purpose, the Treaty clearly resonates with policy objectives that are typically 
found in human rights agreements.  For example, the Treaty states that the goal 
of the European Union is to “maintain and develop the Union as an area of 
freedom, security and justice, in which the free movement of persons is assured 
. . . .”140 

Through these two treaties, the European Convention on Human Rights 
may come to play a significant role because the combination of the Treaty of 
the European Community and the Treaty Establishing the European Union 
establishes a certain level of European citizenship that guarantees rights to 
social and economic protection.141  According to the Treaty on European 
Union, the European Union should “strengthen the protection of the rights and 
interests of the nationals of its Member States through the introduction of a 
citizenship of the Union.”142  Because the European Union is designed 
primarily as an economic union, the treaties say little about fundamental human 
rights directly. 143  However, the Treaty on European Union does state that 
because the European Union is “founded on the principles of liberty, 
democracy, respect for human rights and fundamental freedoms, and the rule of 
law, principles which are common to the Member States,”144 the European 
Union must respect the fundamental rights that are assured in the European 
Convention for the Protection of Human Rights.145  Thus, the interpretation of 
the European Court of Human Rights is important to the Member States 
because the European Union must respect the Convention on Human Rights, 
although the European Union itself is not a member of the Convention.146  
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Although every one of the European Union’s members has individually signed 
and ratified the Convention, the European Court of Justice, the supreme judicial 
court of the European Community, has held that the European Community 
could not accede to the Convention under the power given in the treaties.147  
Indeed, the Court held that “[s]uch a modification of the system of protection of 
human rights would be of constitutional significance.”148 

As a result of this decision, a lobbying effort was made in the European 
Community to include a human rights treaty in the proposed Treaty of Lisbon, a 
treaty which would form a European Constitution.149  This human rights portion 
of the proposed European Constitution, the European Union Charter of 
Fundamental Rights,150 provides the right to education and promises that the 
“right of parents to ensure the education and teaching of their children in 
conformity with their religious, philosophical and pedagogical convictions shall 
be respected.”151  However, the Charter is not binding because the Constitution, 
although signed, has not been ratified and is not enforceable.152  However, the 
Charter is worth noting because any current European Union decision 
concerning policy could become the policy incorporated by any future 
European Constitution. 

Further, the European Court of Human Rights should be brought into a 
discussion concerning education policy because any deference that the 
European Union gives to the Court’s decisions could lead to a conflict with the 
stated policies of the European Union.  As previously stated, the European 
Union was developed to encourage economic growth and development of its 
Member States.  However, if the Court prevents the Member States from 
promoting educational choice, there will be restrictions on worker mobility that 
are unrelated to economic causes.  Workers should be motivated by the laws of 
supply and demand and should be able to migrate where they are most needed.  
However, home-educating families which are restricted by the European Court 
of Human Rights from educating their children as desired would be limited in 
their opportunities to move within the European Union. 

Although this situation might seem unlikely, it does come up as shown 
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supra in Part III concerning home educating families who fled Germany for 
refuge in England.  Some of these families attempted to seek better jobs in 
Germany, but they were driven away from those opportunities because of 
Germany’s restriction on home education and the threats by the local authorities 
for not enrolling their children in state schools.153  One home educating family 
stated that the German draconian restriction on homeschooling “feels like 
persecution,”154 and another German family reported that their bank accounts 
were frozen and their car was seized merely because they where home 
educating their children. 155 

The European Union is supposed to grant “the right to travel, work, and 
live anywhere in the Union.”156  However, if parents involved in home 
education are forced to decide between their children’s education and seeking 
the best vocational opportunity, these guaranteed rights are extremely limited. 

If the European Charter of Fundamental Rights is ratified and then 
interpreted to follow the decisions of the European Court of Human Rights 
which limit the choices in education, the economic opportunity of home-
educating parents in the European Union will be severely restricted.  This 
conflict between the stated goals of the European Union and the Court’s 
interpretation of the Charter of Fundamental Rights could create national 
barriers between the members, limit economic progress, and directly prevent 
the purposes of the European Union. 

B.  Home Education and the European Union Policies on Education 

In order to encourage the development of its economic and political goals, 
the European Union produces general education policies that it suggests and 
promotes to the Member States.157  Given the added support of the Lisbon 
Treaty, the European Union has created a united educational strategy that 
consists of three overall objectives: “improving the quality and effectiveness of 
education and training systems; facilitating access to education and training 
systems; and opening up EU education and training systems to the wider 
world.”158 

Home education should fit within the European Union’s general policy 
and should be included in the future strategic decisions concerning European 
education.  The following is a discussion of the policy concerns connected with 
home education, in addition to the concerns that were noted supra in Part III, 
and an explanation of how home education can be used as a method to fulfill 
 
                                                                                                                 
 153. Francis-Pape & Hall, supra note 47. 
 154. Id. 
 155. Id. 
 156. EUROPA Website, A Citizens’ Europe, http://europa.eu/abc/12lessons/lesson_9/ 
index_en.htm (last visited Oct. 7, 2009). 
 157. See European Commission Website, European Strategy and Co-operation in Education 
and Training, supra  note 124. 
 158. Id. 



2010] HOME EDUCATION IN THE EUROPEAN UNION 167 
 
the European Union’s political and economic objectives. 

In its strategies for European education in the twenty-first century, the 
European Union has set clear directives for its Members, and the European 
Union has said, “Schools need to set people on the path to a lifetime of 
learning, if they are to prepare them adequately for the modern world.  A sound 
school education system . . . also helps ensure open and democratic societies by 
training people in citizenship, solidarity and participative democracy.”159  In an 
effort to comply with this statement, the “[e]ducation ministers from EU 
Member States have set themselves 13 specific areas for improvement in 
national systems, including the education and training of teachers, key 
competences, language learning, ICT, maths, science and technology, active 
citizenship and social cohesion.”160 

Independent public policy organizations have noted a significant decrease 
in the European Union of citizen engagement in “traditional democratic 
processes,” and they have suggested that parents should be supported in 
developing young children “to recognize and develop their roles informing 
citizens.  Parent, family, and women’s education are particularly relevant.”161  
They also call for an “encouragement of initiatives that involve young people in 
the governance of their own educational and other institutions, as this is likely 
to be particularly helpful in creating a sense of engagement.”162  Home 
education can serve as an effective means of academic education while 
promoting democratic values and active citizenship. 

As noted supra in Part I, home education grew rapidly popular in the 
United States during the twentieth century.  However, home education should 
not be a foreign concept to Europeans; prior to the introduction of government-
provided and mass education in nineteenth century, home education was 
normal in Europe.163  As renewed European interest in home education has 
grown, its effectiveness has been closely followed, and the numbers clearly 
demonstrate that home education is a viable alternative to traditional schools.164 
 Alan Thomas and Harriet Pattison, fellow research associates at the Institute of 
Education, University of London, claim that home education is an 
“astonishingly efficient way to learn.”165  They claim that “[t]he ease, 
naturalness and immense intellectual potential of informal learning up to the 
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age of middle secondary school means they can learn certainly as much if not 
more.”166 

However, some scholars and educators are concerned about the abilities 
of children educated at home to succeed beyond mere academics.  As 
mentioned supra in Part II, the lack of daily peer interaction is a major source 
of unease for opponents of home education.  They claim that a holistic 
approach to education requires social experiences as well as academics, and 
they fear that students educated at home will detrimentally lack the social 
exposure of the classroom and be deficient in peer interactions.  For example, 
Daniel Monk expresses his concern that home educated students and their 
parents are stigmatized from the process, and he states that in the United 
Kingdom, “parents who choose to home educate are . . . perceived at best as 
somewhat eccentric or odd and at worst viewed with a degree of suspicion and 
unease.”167 

However, Karen McIntyre-Bhatty argues that there is little to no evidence 
that traditional schools promote social interaction any more than home 
education does.  “Whereas school is seen to ensure the welfare of the child, 
home education is seen as a cause for concern with regard to welfare and 
development without evidence to support this assumption.168  According to her 
research, children in traditional schools “are no less at risk than those educated 
at home.”169 

Further, some scholars argue that restrictions on home education may 
cause harmful, unintended consequences. For example, Amanda Petrie notes 
that a ban or restriction on home education has extraordinary enforcement 
problems.  She points out that a complete prohibition of home education is 
nearly impossible to enforce because enforcement methods are extremely 
limited.170  She argues that governments generally use three types of 
enforcement methods in this situation: (1) fines, (2) imprisonment of the 
parents, or (3) placement of the children in state custody.171  Petrie states that 
none of these lead to efficient enforcement because in the first method, the 
parents simply pay the fine and continue to home educate, while the second and 
 third methods tear the families apart and do not keep the best interests of the 
children at issue.172  Thus, a ban on home education likely fails to promote 
educational policies that protect the best interests of the children. 

Further, a ban on home education restricts the parents’ personal liberty by 
limiting their right to choose their children’s education.  Larry Willmore argues 
that the interpretation of the right to education guaranteed in any international 
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agreement should reflect the individuals’ right to choose their own education.173 
 However, Daniel Monk points out that there is a tension between the negative 
right of the parents to avoid government intervention and the positive right of 
the child to receive an education.174  That is, a child’s right to education is a 
positive right because it places a duty on the parents to provide an education.  
According to Monk, this tension leads to conflict “between the ‘liberty’ rights 
of parents to educate their children as they wish and the ‘claim’ rights made on 
behalf of children for the state to protect their right to education and to monitor 
how parents exercise their duty to provide education.”175  However, Monk 
argues that because the child’s right to education is a positive right, the right to 
education should be construed as a welfare right.  “Constructing education as a 
form of ‘welfare,’ emphasizing the extent to which it can be understood to be a 
‘service offered for the benefit of the recipients,’ enables state involvement to 
be distinguished from totalitarian control.”176 

In contrast, Christian Beck, a professor of education at the Institute of 
Educational Research, University of Oslo, notes that allowing parents the 
flexibility to choose home education can promote individual liberty while 
encouraging social diversity.  “When a centralized public school emphasizes 
universal national, secularized, and objective values, home educating 
environments may constitute post-modern, particular, local communities of 
shared values, which could be a threat to social integration, but could also be 
constructive and essential for maintaining social diversity and necessary to 
overall social integration.”177  Indeed, Beck also states that “[h]ome education 
on individual, local and national levels depend . . . upon an atmosphere of 
open-mindedness and open communication.”178  Thus, it is possible that home 
education could actually increase social diversity while preserving the parents’ 
individual right to choose their children’s education. 

Further, because modern types of state education require extraordinary 
centralization of bureaucracy and standardization, Beck argues such 
standardization loses more individual freedom than is desirable.  “Home 
education has given impulses to arguments for personalized education and 
populistic perspectives in education . . . home education has [the] effect on a 
more personalized education in school.” 179  Indeed, some authors note that the 
repressive laws against home education in Germany have been an attempt to 
suppress individual expression and produce a uniform society.180 
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Beck also notes that because state and home educators have their own 
forms of education, local authorities may perceive home education as 
conflicting with the interests of the state.  However, simply because a home 
educator chooses a different method of education does not mean that “their 
interests or values conflict with those of society-at-large.”181  Beck argues that 
“[i]t is neither home education’s content nor methods that are perceived as 
threatening by public authorities, but the fact that home educators break with 
the public school system and conduct students’ education in the home, outside 
of established schools.”182  Using Norway as an example, Beck notes that the 
most stigmatized European home educators are those who are forced 
underground and are unregistered.  In contrast, those home educators who 
register and are recognized by the local government produce “well-socialized 
students.”183 

Similarly, Cynthia Villabla notes some local authorities misunderstand 
home educators because the terms that frame the home education debate are 
often confused.  Villabla states that the “[p]ractical-pedagogical-cognitive 
versus political-social-moral elements are predominant in the discourse between 
the family and the education authorities in the municipality.”184  The practical-
pedagogical-cognitive elements focus on “school environment, age of the pupil, 
teaching methods and monitoring methods” while the second set of elements 
focuses on “more value-oriented items such as ‘social training,’ equity and 
equality . . . .”185  In discussions about home education, home educators tend to 
emphasize the practical-pedagogical cognitive elements while local authorities 
view home education with the second set of elements. However, Villabla notes 
that Swedish families that are home educating have formed unique, flexible 
solutions that allow both practical and social elements of education to be 
satisfied.186 

Indeed, because it is not the same thing as “taking the school to home,” 
home education allows significantly more flexibility than traditional education. 
 Although there are different styles of home education, home education is “a 
child-centred phenomena, whether it involves laissez-faire learning or formal 
teaching.”187  In a study of children educated at home in the United Kingdom, 
Paula Rothermel notes that the daily structure of home education differs 
significantly from that of a traditional school:  “At home, children’s learning 
was generally not ‘planned’ in the way it might be in school, particularly at this 
early age, and parents appeared not to think in terms of ‘future progress’ but 
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rather of allowing the children to learn at whatever pace suited them.”188 

Further, some studies have shown that home education may lead to more 
politically active and involved youth. For home educators in the United States, 
the family unit is the basic “building block of a national and international 
political network.”  Bruce Cooper and John Sureau of Fordham University’s 
Graduate School of Education argue that “[a]lthough homeschool kids are 
taught individually or in small groups,” they tend to be very political in their 
actions. 189  That is, “they may also come to feel part of a vocal political, 
religious, and social grassroots community that knows and speaks its mind, 
reasserting a fundamental quality of grassroots democracy.”190 

In Paula Rothermel’s study of home educated children in the United 
Kingdom, she discovered that they avoid much of the social-economic 
stratification present in most formal school situations.191  Further, contrary to 
the popular belief that only affluent children are successful in home education, 
Rothermel notes that home educated children from lower socio-economic 
backgrounds scored higher in test results than home educated children with 
affluent parents.192  According to Rothermel, children educated at home are 
“free from the stigma of being poor, simply because they are not learning in an 
environment where affluence and labelling are an issue.”193  Although some 
home educating parents found living on one income a burden, Rothermel notes 
that the families preferred their freedom to home-educate over greater economic 
wealth.194 

In a study of Canadian home-educators, researchers found that home 
education gives parents “the surest parental route for a specialized curriculum 
to match their child’s particular needs.”195  Although the research in Europe has 
not been as extensive as that performed in North America, the current United 
Kingdom research shows similar results to North America, and British home 
educated children have outperformed children other types of traditional schools 
in the United Kingdom.196 

In an attempt to develop a unified educational policy, the European 
Union encourages the concept of “Lifelong Learning.”  Lifelong Learning is a 
means for the European Union to “enhance economic competitiveness, while at 
the same time promoting social justice and democratic citizenship.”197  This 
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system of learning emphasizes a lifetime of learning, and it encourages citizens 
to “learn how to learn, thus freeing them to engage in learning of their 
choosing in both formal and informal contexts.”198  Within this policy, the 
“underpinning concerns of flexibility, transferability and mobility are the 
consistent driving concepts of the European Union.”199  Originally, Lifelong 
Learning was developed as a way to accomplish an “education-centered 
society,” and it is produced through national strategies which provide 
“opportunities for adults to learn what, when, and how they wished” and 
“maximize the learning opportunities and potential of the population as a 
whole.”200 

In the European Union’s public consultation “Schools for a 21st Century” 
mentioned supra, the European Union asked how schools might be changed to 
“give young people with the competences and motivation to make learning a 
lifelong activity.”201  In response, the public gave a “clear emphasis on the need 
to motivate young people to learn and to involve them in the learning 
process.”202  In their responses to the study, schools and national level 
organizations stated that teachers should have more autonomy in developing 
“the pedagogic strategies that work best for them.”203 

Amanda Petrie notes that home education fits directly within the goals of 
Lifelong Learning, and she notes that parents who educated their children at 
home want a lifetime of learning “for their children from the day they are born, 
starting in the home and expanding into the community as the child grows,” a 
form of education that she argues is “a truer definition of life-long learning.”204 

As a result, home education should play a role in the development of a 
Lifelong Learning policy of the European Union.  Because there is little 
research on home education in Europe, there is admittedly some uncertainty 
concerning home education’s survival in the European Union.  However, if 
home education in Europe continues to exhibit the same success that it has had 
in North America, home education could be a viable educational alternative that 
would provide pedagogical flexibility, promote individual freedom, and 
accomplish the stated objectives of the European Union. 
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V.  CONCLUSION 

The continent that has adopted a single currency is a long way 
from unity on home education.  Although data remains scarce, 
support groups in several countries claim that they are 
receiving increasing numbers of requests from parents looking 
for alternatives to formal school systems, a movement being 
matched by legislative attempts to curtail its practice.205 

As Europe quickly moves towards economic and political unification, 
education will become one of the most crucial areas of public policy in the age 
of globalization.  It is particularly important for European policy makers to 
promote educational systems that will prepare Europe’s future generations to 
compete effectively in the world market.  However, the lack of European 
unification in educational policy is creating problems not only for education but 
also for worker mobility and economic development.  The European Union’s 
efforts to eliminate barriers between Member States are directly hindered by the 
conflicts in its Member’s educational policies. 

Most European home education regulations, including the United 
Kingdom’s, are not written with proper communications involving the home 
education community, local authorities, and the legislature.206  Any discussions 
between policy makers and home education community must avoid mere 
speculation and must be based on research, and legislatures should develop any 
home education regulations with an eye on the evidence of home education’s 
actual results. 

Although home education may not be the proper method for every 
student, research shows that home education in North America and the United 
Kingdom rivals traditional schools in educational quality.  Arguably, home 
education should not be encouraged on a grand scale because a mass-exit from 
state schools could prove detrimental to those left in government schools.207  
However, home education should be at least an option from which European 
parents may choose, especially because education at home produces results 
directly congruent with the European Union’s goals outlined in its plan for 
Improving Competences for the 21st Century: An Agenda for European 
Cooperation on Schools.208  As the Special Rapporteur on the right to 
education stated in his report, “[A] system of public, government-funded 
education should not entail the suppression of forms of education that do not 
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require attendance at a school.”209 

As a result, the European Union should take a closer look at the 
possibility that home education could be an answer to its stated economic and 
political goals and to the development of a unified education policy.  European 
policy makers should examine the conflict between the interpretation of the 
right to “education” or “schooling” in the European Convention on Human 
rights.  Especially in light of the pending Charter of European Human Rights, 
the European Union should provide a unified position on the extent of the 
rights granted in the Convention.  Although such a position would not be 
binding on the European Court of Human Rights, a unified policy in the 
European Union could prevent future conflicts between Member States and 
provide a policy guide for Member States when they prepare their own 
educational regulations. 
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