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the country herd their children into pediatri-

cians’ offices with school immunization forms
in hand. Their kids have already received a dozen or
more shots before the age of two, and, depending on
the state in which they live, a dozen more may await
them over the ensuing decade. To protect public health,
states require that parents have their children immu-
nized before they are permitted to attend public or pri-
vate school, but the rules vary for homeschooled chil-
dren. With the spectacular growth in the number of
homeschooled students, it is becoming more difficult to
reach these youth to ensure that they are immunized at
all. These children are frequently unvaccinated, leaving
them open to infection by diseases that have been all
but stamped out in the United States by immunization
requirements. States should encourage parents to have
their homeschooled students vaccinated by enacting
the same laws that are used for public school students,
enforcing current laws through neglect petitions, or
requiring that children be immunized before partici-
pating in school-sponsored programs.

Vaccinations are required for entrance into public
schools to protect the public health, as schools are a
veritable breeding ground for disease, causing epidem-
ics across the country. Mandatory immunizations also
serve as a tool to ensure that all young children are vac-
cinated before exposure, when the vaccinations are most
efficacious and provide the greatest protection of the
public health. Requiring it for public schools provides a
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powerful incentive for people to vaccinate their children
since parents want their kids to be able to attend school.
Additionally, the government monitors children’s health
and well-being through the school system, which makes
schools an excellent forum to ensure that all children
have received their childhood vaccinations.

Laws Governing Compulsory Education

in America

All 50 states have compulsory education laws to ensure
that children determined to be of school age! must at-
tend school every day or be held truant.> However, the
Supreme Court held that parents have certain rights
to direct their children’s upbringing free from govern-
mental intrusion. For example, Meyer v. Nebraska?® up-
held parents’ right to direct their children’s education,
and Pierce v. Society of the Sisters* held that states can-
not require students to go to public school when par-
ents would prefer to have their children attend private
or parochial school. These cases establish that com-
pulsory school statutes are reasonable, but found that
these laws are not unconstitutional per se.

However, in Prince v. Massachusetts,” the Supreme
Court noted some limitations on a parent’s right to
raise a child without government intervention, includ-
ing vaccinations and mandatory regular school atten-
dance as examples of permissible state restrictions of
parental control. The state has an interest in protecting
children’s health, education, safety, and well-being. In
keeping with the protection of health and well-being,
all 50 states and the District of Columbia mandate that
all children receive some vaccinations for them to at-
tend public school with state-specific exemptions. Each
state has varying vaccination schedules, requiring dif-
ferent immunizations at different times. In addition,
states differ in what exemptions they allow.
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State laws treat private schools, including charter
and parochial schools, largely the same way as pub-
lic schools for the purposes of vaccination.” While
schools can be required to mandate and report im-
munizations before enrollment, it is not clear that all
of these schools actually follow these regulations. It is
also possible that some private schools, in distribut-

who homeschool their children outside of the United

States; indeed, it is frequently illegal .+
Parents cite a number of different reasons for choos-
ing to homeschool, including concerns about the
school environment and desires to provide religious/
moral instruction.’” In fact, a Department of Educa-
tion study says that 38.4 percent of respondents claim
they are homeschooling for religious rea-

States should encourage parents to have their
homeschooled students vaccinated by enacting
the same laws that are used for public school
students, enforcing current laws through
neglect petitions, or requiring that children

be immunized before participating in school-

sponsored programes.

sons,'® while Christopher Klicka suggests
in his book, The Right to Home School, that
it is closer to 85 percent.”” Regardless, reli-
gion is a prime motivator to choose home-
schooling over public school and a key rea-
son for choosing not to vaccinate.

Most children in America are immu-
nized prior to enrollment in public and
private schools, but these laws largely
do not protect homeschooled children?®
where the laws that apply to them vary

ing immunization forms® that list exemption infor-
mation, pressure parents to pursue these exemptions
for religious or other reasons. These are likely to be
religious schools, especially those for the Amish or
Christian Scientists, whose populations are largely
unvaccinated. Thus, an outbreak of measles could
cause disaster. Indeed, “the last two American polio
outbreaks were in Amish and Mennonite commu-
nities in 1979 and in a Christian Science school in
Connecticut in 1972...in 1991, 890 cases of rubella,
leading to more than a dozen deformed children, hit
Amish areas.” Not vaccinating these children clearly
puts them at risk for death and disease. However, for
the most part, private schools approach vaccination
similarly to public schools.

Laws Governing Homeschooling in America

Homeschooling is a growing movement in the United
States. The National Center for Education Statistics
reported in 2003 that approximately 1.1 million stu-
dents in the United States were homeschooled, a 29
percent increase in just five years.’® This number is
disputed, however, as some states do not require
parents even to register that their children are being
homeschooled. The National Center for Home Edu-
cation suggests that the number of homeschooled
children is closer to two million, which comprises 2.2
percent of the population of school-age children in the
United States.’> Whatever the exact number, home-
schooling is a fast-growing phenomenon in this coun-
try that shows no signs of losing popularity. Despite
claims by the Homeschool Legal Defense Associa-
tion of a growing interest in homeschooling abroad,
there are currently no significant numbers of parents
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substantially across the country.¥ Home-
schoolers do not necessarily receive the “child-protec-
tive functions of formal schooling, such as vaccination
requirements and health screenings.”2® No teacher
monitors whether the children are abused or neglected
by their parents or, in some states, whether they re-
ceive a comprehensive education with them. The level
of regulation and monitoring varies dramatically by
state, and with three basic types of state regulation:
no registration, basic registration, and intense regula-
tion. Since Texas?! requires no contact with the state to
set up a home school, parents must merely keep their
kids home from school and educate them there, which
makes it difficult to understand how states can even
enforce that requirement (no registration), as the state
does not know who homeschools their children.

Most states, however, require either basic registra-
tion or more rigorous standards. Alabama,?? for exam-
ple, requires only that parents register the school, but
the state does little or no follow-up, and most of these
schools have no substantial requirements of curricu-
lum or attendance. Equivalency laws exempt students
from compulsory attendance if they receive equivalent
instruction elsewhere, as they do in a home school. In
Connecticut?? and Massachusetts,2* for example, par-
ents must submit paperwork and include certain sub-
jects, such as reading, writing, and arithmetic, in the
curriculum. Some states have more restrictive, specific
regulations for homeschools, including Ohio,?* South
Carolina,?¢ West Virginia,2” and Wisconsin.28 Ohio, for
example, requires that the instructor be qualified, that
the district superintendent give approval, and that any
religious exemption to compulsory schooling meet a
three-prong test of religious sincerity, free exercise,
and the state’s overriding interest.2?
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Laws Governing School Vaccinations
in the United States
Massachusetts enacted the first mandatory immuni-
zation law in 1809, shortly after Dr. Edward Jenner’s
smallpox vaccine became available.2° In 1905, the Su-
preme Court ruled in Jacobson v. Massachusetts?' that
state-mandated, compulsory vaccination was permit-
ted to “protect the public health and public safety”s?
but that certain, unnamed exemptions exist. At that
time, all but six states had a statute regarding smallpox
vaccination.?? However, in 1922, the Court upheld a
local statute in Zucht v. King** and required that chil-
dren be immunized before enrolling in school.
Immunizations are not mandated to protect an indi-
vidual citizen, but to protect the health of the commu-

offer a philosophical objection, either instead of or in
addition to the other objections.** When philosophical
objections are available, they are used substantially
to avoid immunization altogether, as parents usually
explain that they are against vaccinations, with little
or no follow-up from the state.

Some states provide religious exemptions only to
members of recognized religions, such as Dutch Re-
formed (Amish) or Christian Science, that prohibit
this kind of medical care. New York actually requires
that the religious belief be “genuine and sincere,
forcing state employees to determine whether some-
one’s religious belief is genuinely and sincerely held
- hardly the job of a bureaucrat. However, some less
restrictive states allow people to claim a broader range

Immunizations are not mandated to protect an individual citizen, but to protect
the health of the community as a whole. Vaccinations protect the community
by creating herd immunity. Essentially, when a large proportion of the members
of a group are immune to a disease, the group as a whole is resistant to attack.

nity as a whole. Vaccinations protect the community
by creating “herd immunity” Essentially, when a large
proportion of group members are immune to a dis-
ease, the group as a whole is resistant to attack. Herd
immunity protects a small number of unvaccinated
individuals in a community from coming into contact
with the disease because of the vaccination of their
neighbors.?5 The proportion of members of a commu-
nity that must be vaccinated for the group to have herd
immunity, called the threshold, varies by disease, but
seems to hover around 90 percent for most childhood
vaccines.?¢ Thus, to protect the community from dis-
eases like the measles or whooping cough, approxi-
mately 90 percent of people must receive vaccinations.
As more and more people choose not to vaccinate, they
undermine the herd immunity that protects those who
cannot be vaccinated for medical reasons, putting the
community’s health at risk.

“Since Jacobson, we have come to recognize that al-
though states may restrain liberty in order to protect
public health, there are constitutional limits to public
health powers.”s” While states may mandate a schedule
of vaccinations for students to attend public schools as
well as require compulsory education, they must also
provide exemptions for certain circumstances. How-
ever, there is no consistent rule among the states. Most
states offer some kind of a medical exemption?3® and a
religious exemption?® though three states (Mississippi,
West Virginia, and Arkansas) do not offer a religious
exemption. At least 17 states, including Arizona, also
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of religions to receive an exemption, including one or-
ganized by a group of chiropractors that preaches that
the only acceptable form of medical care is placing
hands on the spine.*2

Regulation of vaccination for homeschoolers is even
more haphazard. States like Texas and Mississippi that
do not even require registration in order to homeschool
make it nearly impossible to track compliance with
any childhood vaccination regulations, as there are no
records to file with the state. Additionally, Mississippi
offers no religious exemption for vaccination laws.*3
There, all children who attend public school must be
vaccinated unless they have a valid medical exemption,
offering an automatic exemption for homeschoolers.**
Even states like Illinois, which require immunizations
for homeschoolers,* have no follow-up mechanism.

North Carolina, on the other hand, specifically re-
quires that homeschooled children be vaccinated,*
treating children who attend public, private, and home
schools exactly the same. This is the ideal situation to
increase rates of vaccination. Compulsory education
provides both the carrot and the stick to encourage im-
munization. However, with homeschooling, unless the
state requires registration and proof of immunization
or accepted exemption as under the North Carolina
model, there is no inducement to vaccinate. Many state
legislators may believe that the purpose of requiring
immunizations to attend public schools is solely to stop
contagion efficiently. While this is certainly one reason,
it is also an incentive to encourage immunization in
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general to allow herd immunity to exert its full protec-
tion of the community. Thus, the laws should apply to
public, private, and home schooled children equally.

Reasons Parents Choose Not to Immunize
Their Children

“Legal power alone cannot protect public health.+
Parents must trust that the government-mandated
vaccinations are actually for the public health and will
benefit all citizens. Parents choose not to vaccinate for
a number of reasons. Some belong to religions, like
Christian Science, that prohibit this kind of medical
care or philosophically object to immunizations as in-
appropriate forms of medical care. Some do not wish
to allow their children to be hurt, and others do not
believe that the benefits outweigh the risks, as they
think that their children will never catch measles be-
cause herd immunity will protect them. Some do not
wish their children to be tracked by the state vacci-
nation registries, started by former Secretary Donna
Shalala during the Clinton administration, that exist
to ensure that all children attending public schools are
immunized.

Parents can make risk-based decisions without good
information, but their decision-making process can
be improved with more complete information about
vaccinations and the real dangers that exist.*8 A recent
study suggested that “15% of adults believe vaccines
are unnecessary to prevent disease and that 61% be-
lieve that childhood vaccines are at least somewhat un-
safe*® And some parents who choose to homeschool
simply do not trust the government to inject chemicals
into their children, even with promises and evidence
that they prevent disease. Some fear potential or fic-
tional medical complications, such as the myth that
autism is caused by vaccinations® or chemical damage.
At the most basic level, doctors who give immuniza-
tions must give adequate information to the public on
the benefits of vaccinations for the entire community
and their children specifically. With a growing num-
ber of children remaining unprotected, homeschool-
ers or not, the herd may no longer be enough to protect
homeschooled children.5! As noted, if a community
requires 90 percent immunization rates to maintain
herd immunity and those who require medical exemp-
tions must take priority, the growing number of home-
schooled children puts herd immunity at risk. Parents
who do not immunize their children are extracting the
benefit from other parents who have put their children
at the minimum risk by having them vaccinated. This
“free rider” problem takes advantage of others who
provide immunity for their children by placing “fam-
ily interest ahead of civic responsibility.”5? This should
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not be encouraged, as the more children who remain
unvaccinated, the less protected the community. We
must use the options at hand to increase immuniza-
tion rates.

Rationales for Requiring Vaccination for
Children Not Attending Public School
Jacobson?® gives state governments the ability to man-
date vaccination for citizens, whether adult or child, as
it is in the public interest for all children to receive im-
munization. Whether a child attends public school or
home school does not automatically exempt anyone.
Public schools do not require immunization merely
to protect the students at school; it is an incentive to
get parents to vaccinate their children to protect the
public health.

As noted, vaccinations do not work perfectly every
time; even people who have been immunized have a
risk of catching the disease. Vaccines work best when
everyone receives them so that no one can carry the ill-
ness back to the group and put them at risk. School im-
munization provides long-term benefits both to those
who have and those who have not received the vaccine.
Those who have not had the vaccine are at risk in times
of outbreak and put other students and later, adults at
risk.?* Schools in most states now have the right to ex-
clude students who have been legally exempted from
vaccinations from school when there is an outbreak,
but that does not protect adults.

A state’s right to mandate vaccination to protect the
public health does not hinge on whether a student at-
tends public school. State governments have the power
to require that all student-age children, regardless
of whether they attend public school, provide proof
of vaccination or records of approved exemptions, as
with North Carolina.

Some parents who do not want their children im-
munized cannot get a religious or medical exemption.
These parents may choose to remove their children
from public or private school and homeschool them
in order to avoid vaccinations. However, it is more im-
portant from a public health standpoint to protect the
great majority of children from disease than it is to
put more people in public schools. In addition, just
because parents do not want their children to go to
public school does not mean that they do not want
their children to be vaccinated. And though the law
may not require vaccination, this does not mean that
all homeschoolers will choose not to immunize. The
simplest and most fair solution is to require parents of
homeschooled children to submit to the same immu-
nization rules and exemptions as those who send their
kids to public schools.
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Strategies to Encourage Vaccination of
Homeschooled Children

Obviously, the simplest method to get homeschoolers
to vaccinate their children is simply to require it in
order to be homeschooled, as is done in North Car-
olina.’* States can require whatever paperwork they
wish from parents to allow them to homeschool their
children, but as previously noted, some require noth-
ing, and some require extensive paperwork with some
monitoring. While the Supreme Court has established
strong parental rights in choosing how a child is edu-
cated, parents do not have a right to avoid state atten-
tion entirely. Thus, the North Carolina model can be
enforced through refusing to register parents as valid
homeschoolers without this paperwork, so that their
children are truant from school if they refuse to sub-
mit to the requirements. If truant, the school district
and local child services organization can intervene to
ensure the health and safety of the children. This re-

they frequently succeed. The North Carolina statute
was passed in 1981 before the homeschooling move-
ment had gained traction and power, so it was likely
not as well resisted as it would be now. As the goal is to
encourage parents to vaccinate their children, the least
that the state ought to do is provide the same opt-out
model for parents that they have for public schools,
rather than providing an automatic exemption for
homeschooled children, as Mississippi®® has done.

If requiring that parents file their immunization
paperwork before being permitted to homeschool
their children proves politically impossible, then
other methods for immunization can be encouraged.
Many homeschooled children participate in govern-
ment-funded programs, such as school competitions,
e.g., spelling bees, debates, and sports teams, in order
to provide socialization with other children. Schools
could easily require that, to participate in these school-
sponsored programs, children must provide proof of

immunization or validated exemption.

As a smaller proportion of people vaccinate,
herd immunity becomes weaker, and everyone

is less safe. Immunization is easy to do,

important to the public health of everyone’s
children, and a governmental responsibility.

This back-door requirement might pre-
vent some people from participating in
school-sponsored programs, but the
state’s interest in public health is more
important than whether a child would
participate in a program.

By at least creating the semblance of
requiring parents to have their children

sponse may seem extreme, but it simply necessitates
that parents fill out a form describing their religious,
medical, or philosophical objections to vaccination, as
the state allows, after which they will be evaluated in
the same manner as parents of kids attending public
and private schools.

Indeed, in many states, it would be relatively simple
to change systems. States that require even basic reg-
istration to homeschool could easily require proof of
immunization or a valid exemption as part of their
homeschool registration program. States that require
registration and some monitoring could more easily
require that parents comply with the state immuniza-
tion requirements under the same rules as provided
for public school students before they receive permis-
sion to homeschool. The only question is: why have
they not done so already?

Given the laws in many states, especially in Illinois,
that strongly protect the rights of homeschoolers, there
might be substantial opposition to this change. Home-
schoolers have very powerful lobbying groups that
have fought and will fight any regulation or monitor-
ing of their programs. The Homeschool Legal Defense
Association vigorously fights all attempts to regulate
homeschooling in any way around the country, and
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vaccinated, as required by laws that cur-
rently do not require registration of immunization in-
formation, there exists the possibility of enforcing this
provision through other means. In states where im-
munization is obligatory officially but unmonitored,
vaccinations could be required through enforcing
child neglect, delinquency, and child labor statutes,
as suggested by the American Academy of Pediatrics
Committee on Bioethics.’” While health care profes-
sionals do not advocate its usage outside of emergency
situations, they can contact state child protective ser-
vices agencies if concerned about medical neglect. This
could come up, for example, if “a child’s parents re-
fuse treatment [of a deep and contaminated puncture
wound] with tetanus vaccine,”® but would likely not
be implicated for routine immunizations. This would
be an extremely unpopular system as most parents,
whether or not they want their children vaccinated,
would be concerned if the government began to rou-
tinely overrule parental decisions as to their children’s
non-emergency medical care.

As the homeschooling movement continues to grow
in this country, more children will be untouched by the
laws mandating vaccinations to attend public schools.
They will become adults who are vulnerable to child-
hood diseases like measles and whooping cough and
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will put others who have been vaccinated at risk. The
state has an interest in protecting all people in both
their childhood and adulthood, whether they attend
public schools, private schools, or home schools. All
parents who choose not to vaccinate, not just those
who homeschool their children, rely on herd protec-
tion to ensure their children’s health, but doing so
forces others to get shots to provide for their immunity.
But as a smaller proportion of people vaccinate, herd
immunity becomes weaker, and everyone is less safe.
Immunization is easy to do, important to the public
health of everyone’s children, and a governmental re-
sponsibility. The number of homeschooled children is
growing rapidly in the United States, and the govern-
ment barely tries to protect their health through vacci-
nation. This inattention places everyone at risk. While
homeschooling and childhood vaccination laws vary
substantially among states, the most direct way to en-
courage more parents to have their children vaccinated
is to require that homeschoolers follow the same rules
of mandatory immunization and standard exemptions
that parents of public schooled students must follow.
With improved vaccination rates, all Americans will
be more protected against disease, and it is critical to
the health and safety of our nation that we protect the
health and safety of homeschooled children.
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